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DETAILED ACTION 

This is a first office action in response to application for patent filed on 07/19/01 . Claims 
1-42 are presented for examination. 

Information Disclosure Statement 
The information disclosure statement (IDS) submitted on 4/21/03, 12/29/03, 
5/23/05, 1/14/05, 08/05/05, and 3/15/04 are in compliance with the provisions of 37 
CFR 1.97. Accordingly, the information disclosure statement is being considered by the 
examiner. 

Claim Objections 

Various claims recite "its area or its location". Examiner is unable to determine as 
to what "its" is referring to. Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1-42 are rejected under 35 U.S.C. 102(e) as being anticipated by Gupta 
et al. US application number 6,405,252. 
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The applied reference has a common inventor with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1 .132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131. 

As per claims 1 and 22, Gupta teaches a process and a program storage 
medium readable by a computer for a determining server performance metrics in a 
network (col. 3 lines 52 et seq), comprising the steps of: providing service metric probe 
means resident on a server for determining the service availability and metric 
measurements of types of services provided by a content delivery machine (col. 8 lines 
12-26); providing latency probe means resident on a server for determining the latency 
of various servers within said network (col. 8 lines 3-11; col. 9 lines 14-31); wherein said 
service metric probe means consults a configuration file containing each DNS name in 
its area and the set of services associated with each DNS name (col. 8 lines 6-10; col 
1 1 lines 26-32); wherein said services include, but are not limited to: HTTP, HTTPS, 
FTP, streaming media, and/or generic SNMP (col. 8 lines 17-26); and wherein said 
latency probe means calculates the latency from its location to a client's location (col. 8 
lines 3-11). 

As per claims 2 and 23, Gupta teaches each server in said network has a metric test 
associated with each service supported by said server (a metric test is in inherent in 
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Gupta server to test, check and measure performance and more see col. 8 lines 35-48). 

As per claims 3 and 24, Gupta teaches a service metric probe means (col. 8 lines 35- 
48) periodically performs metric tests on the servers within its area, and wherein said 
service metric probe means records the metric results from said periodic tests. 

As per claims 4 and 25, Gupta teaches a latency probe means calculates the round trip 
time (inherent in Gupta latency probe) for sending a packet to a client to obtain the 
latency value, and wherein the round trip time tests that said latency probe means 
performs, includes, but are not limited to: PING, UDP Reverse Name lookup, and/or 
UDP Packets to high number ports (col. 12 lines 37-63). 

As per claims 5 and 26, Gupta teaches a latency probe means sends a UDP Packet 
probe to high number ports that fails, said latency probe means resends said UDP 
Packet probe with a low TTL number and increments the TTL until failure occurs, the 
last successful TTL value will indicate the partial latency data (col.13 lines 40-67). 

As per claims 6 and 27, Gupta teaches the step of: providing at least one DNS server 
(col. 6 lines 6-9). 

As per claims 7 and 28, Gupta teaches a service metric probe means sends an update 
to all of said DNS servers in said network that consists of all tests since the last update 
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(col. 1 1 lines 26-59). 
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As per claims 8 and 29, Gupta teaches a latency probe means updates said DNS 
servers with the clients' latency data (col. 1 1 lines 26-59). 

As per claims 9 and 30, Gupta teaches a DNS server uses said latency test data 
updates to determine the closest server to a client (col. 1 1 lines 26-59). 

As per claims 10 and 31 , Gupta teaches a DNS server uses said test result updates to 
determine the best server to return for a given DNS name (col. 1 1 lines 26-59). 

As per claims 1 1 and 32, Gupta teaches a service metric probe means sends a packet 
request to a server and receives, in response, a packet containing the various metrics of 
the server, and wherein said service metric probe means combines the server metrics 
to arrive at a load metric which is sent to said DNS servers (col. 8 lines 12-59; col. Col. 
12 lines 13-36). 

As per claims 12 and 33, Gupta teaches a process and a program storage medium 
readable by a computer for a determining server performance metrics in a network col. 
3 lines 52 et seq), comprising the steps of: providing service metric probe means 
resident on a server for determining the service availability and metric measurements of 
types of services provided by a content delivery machine (col. 8 lines 12-26); providing 
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latency probe means resident on a server for determining the latency of various servers 
within said network (col. 8 lines 3-11; col. 9 lines 14-31); providing at least one DNS 
server (col. 6 lines 6-9); wherein said service metric probe means sends an update to all 
of said DNS servers in said network that consists of all service availability and metric 
measurements since the last update (col 8 lines 12-59; col. 1 1 lines 26-59); and wherein 
said latency probe means updates said DNS servers with clients' latency data (col 8 
lines 12-59; col. 11 lines 26-59). 

As per claims 13 and 34, Gupta teaches a service metric probe means consults a 
configuration file containing each DNS name in its area and the set of services 
associated with each DNS name (col. 8 lines 6-10; col 1 1 lines 26-32), and wherein said 
services include, but are not limited to: HTTP, HTTPS, FTP, streaming media, and/or 
generic SNMP (col. 8 lines 17-26). 

As per claims 14 and 35, Gupta teaches a latency probe means calculates the latency 
from its location to a client's location (col. 12 lines 37-63; col. 13 lines 40-67). 

As per claims 15 and 36, Gupta teaches a each server in said network has a metric test 
associated with each service supported by said server (col. 8 lines 35-48). 

As per claims 16 and 37, Gupta teaches a service metric probe means periodically 
performs metric tests on the servers within its area, and wherein said service metric 
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probe means records the metric results from said periodic tests (col. 8 lines 35-48). 

As per claims 17 and 38, Gupta teaches a latency probe means calculates the round 
trip time for sending a packet to a client to obtain the latency value, and wherein the 
round trip time tests that said latency probe means performs, includes, but are not 
limited to: PING, UDP Reverse Name lookup, and/or UDP Packets to high number ports 
(col. 12 lines 37-63). 

As per claims 18 and 39, Gupta teaches when latency probe means sends a UDP 
Packet probe to high number ports that fails, said latency probe means resends said 
UDP Packet probe with a low TTL number and increments the TTL until failure occurs, 
the last successful TTL value will indicate the partial latency data (col. 13 lines 40-67). 

As per claims 19 and 40, Gupta teaches a DNS server uses said latency test data 
updates to determine the closest server to a client (col. 1 1 lines 26-59). 

As per claims 20 and 41 , Gupta teaches a DNS server uses said test result updates to 
determine the best server to return for a given DNS name (col. 1 1 lines 26-59). 

As per claims 21 and 42, Gupta teaches a service metric probe means sends a packet 
request to a server and receives, in response, a packet containing the various metrics of 
the server, and wherein said service metric probe means combines the server metrics 
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to arrive at a load metric which is sent to said DNS servers (col. 8 lines 12-59; col. Col. 
12 lines 13-36). 

Quarterman et al Publication Number US 2002/0099816 A1 contains limitations that 
are relevant to the claims limitations as written. Applicants are requested to consider the 
prior art of record upon responding to this office action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Frantz B. Jean whose telephone number is 571-272- 
3937. The examiner can normally be reached on 8:30-6:00 M-f. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Zarni Maung can be reached on 571 272 3939. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). / 



Frantz Jean 




